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FBJERAL COMMUNICATIONS CQtMSSlO'

-'UCROWAVE RELOCATIO~: FACILITAT~GTHE PRO Mp..pmeE Of SECRETARY
DEPLOYMENT OF AFFORDABLE PCS SERVICE

THE PROBLEM: Although many microwave relocation negotiations are proceeding
smoothly, a significant number of incumbent microwave licensees are refusing to negotiate
in good faith with PCS licensees to relocate to new facilities. The conduct of these
incumbents is substantially increasing the costs of entering the PCS business and is
significantly delaying the provision of new PCS services to the American public.

THE ROOT OF THE PROBLEM: Under current FCC rules, microwave incumbents
have two years to enter voluntarily into relocation arrangements with PCS licensees (three
years in the case of public safety licensees). The voluntary period is followed by a
mandatory period that lasts an additional year (two years for public safety licensees)
during which the parties must negotiate in good faith. If no agreement has been reached
by the end of the mandatory period, the PCS licensee can relocate the incumbent to a
comparable facility, provided that it pays for the costs of the relocation.

Many microwave incumbents have responded reasonably to relocation requests by PCS
operators and have already reached relocation agreements. However, citing the fact that
the voluntary period does not require that negotiations be conducted at all, let alone in
"good faith," a number of incumbents are resisting relocation simply to extract huge
premiums -- unrelated to their costs -- from PCS licensees. The most egregious example
of such overreaching is set forth in the attached letter from the Suffolk County Police
Department to Sprint Spectrum, which states that "an additional revenue ofS18 million
must be included as an inducement to consummate this negotiation in a timely manner."

As the attached colloquy reveals, Senator Hollings, who introduced an amendment on
which the FCC's rules were based. "certainly" did not intend for microwave incumbents to
delay the negotiation process "purely to obtain more money." Rather, he envisioned
simply that incumbents would be compensated for the costs of relocating to reliable
replacement facilities. A similar view of the purposes of the relocation process was
recently set forth by the Court ofAppeals for the D.C. Circuit. In Aft.Q, the court held
that microwave incumbents have no right to extort premiums, or "monopoly rents", from
PCS companies in the relocation process. ~ attached.

THE SOLUTION: The simplest solution to the problem is to apply the "good faith
negotiations" requirement to both the voluntary and the mandatory periods. Requiring
microwave incumbents to act in good faith throughout the negotiations process not only is
consistent with Congressional intent in this area; it also is sound public policy. Indeed, it
would be unheard of for the Commission to allow any of its licensees to knowingly act in
bad faith.

A second option that would preserve the distinction between the voluntary and mandatory
periods is for the Commission to state, first, that all parties have a duty to negotiate -­
even during the voluntary period -- and, second, that the parameters of the negotiation in



both periods are limited to issues concerning the costs and process of moving the
incumbent to reliable replacement facilities. The difference between the two periods would
concern the items that fall within each requirement. The duty to provide comparable
facilities during the mandatory period and thereafter requires a PCS licensee to pay the
cost of relocating~ to comparable facilities. For example, PCS licensees would not be
required to replace existing analog equipment with digital equipment when an acceptable
analog solution exists. By contrast, during the voluntary period, requests by incumbents
for upgrades ofequipment would be acceptable. However, pursuant to the court's
admonition in APCO, the Commission should make certain that negotiations during the
voluntary period are limited to such reasonable costs and do not include demands for
monopoly rents.

To facilitate the voluntary negotiations, microwave incumbents also should be required
during the voluntary p«iod to respond to PCS licensee requests for relocation by
providing complete and specific information about their needs for replacement facilities,
considerations affecting engineering and frequency coordination, and costs.

PeS licensees have already provided billions ofdollars to the U.S. Treasury for the use of
spectrum. However, unless the FCC takes immediate steps to encourage reasonable
negotiations between PeS providers and microwave incumbents, PCS service to the
American public will be needlessly delayed for years.
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SUFFOLK COUNTY
POLICE

DEPARTMENT

TECHNICAL SEltVlCES SECTION

TELEFAX COVER SHEET

11m MIllAGE 001_1'1 OP Q '''is JlIOI..LOWIII« TIllS COVEll.
.........,.__......rr...~ y

CCIIft'M:'I',.••• IIY~ AT a.._ .

DIllECTED TO: Me. la1;bma RnasMl'·

FIl.OM: pll ArMon Qp;p

uruaM ,...AX AUTOMATIC ANSWa PRONE
(516) 152-6411

.... ~c, .
1ft -a.m,. fen: t.h. 2 .. fretl'lucl_, suffolk Count.y

r .....u a t.o~.l eli,ital ucr_V8 upgrade which incl~de. all
en)wac-.st.. wit.h all CO\lnt.y MImag..-nt. Info'l:1lAt100 Service.
:r-.ulz••••t. _ iftdJ.cat.ed in tha information l'EDX' cl to you on

. Thuz"'y, ~.S"S. An additional revenue of $11 million mu.t be
incl..... a. all induc:.-nt. to con.u~te t.hi. negot.iation in a
t,1_1y ~I:'.

Sincerely,

~~7
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ASSOCIATION OF l·UBLIC·SAFETY COMMUNICATIONS
OFFICIALS-INTERNATIONAL, INC., PETITIONER

v.
FDEJlAL COMMUNICATIONS COMMISSION

AND UN1T!D STATES 0' AMERICA, RESPONDENTS.
UTAM, INC., ET AL, lNT£RVENORS

No. 95·1104

UNITBD STATES COURT OF APPEALS
FOR THE OT~TR1CT OF COLUMBIA CIRCUIT

1996 U.S. App. LEXIS 2377

February 2, 1996, Arped

Febru8ry 16, 1996, Decided

On Petition for Review of an Order of the Fecleral Communi_om Commj-on.

COUNSBL: IobA LaM, Jr. arpecl the cauIe tOr petitionw, with whom RamIIy L. Woodworth
aDd Robert M. <hnI 'WWC Oil the briefs.

James M. CIrr, Couu.l. Federal CommUlliCllioal CommiMion, qUId \he C&UII for respondents,
witb whom William E. Keaaard.. O-.ral Couaal, Daniel M. Armstrong. AsIociate GCIl4n1
Counsel lIDd John E. IDIlc. Deputy ASIoci_ General Coume1, were Oil the brief.

kay M. SnowsU IDd Clifford M. Sloan were OD the bri.f for iDta'veaon UTAM. Inc. and
PCI'IOnal Conmnmialiou lDdumy ~iIIioII. Robert J. B\6r, fllD O. Llewcllyn, John F.
1*I1ey, Lewis A. ToWa, Mic.... D. Sumv. _ William B. Bde1d eDtc:rc:d appcarmc:a.
JUDGES: Befon: BDWAImS, Chief.hadac. WALD ancI SlLBmtMAN. Circuit Juella. Opinion
for the Court tllcd by Circuit Iudae WALD.

WALD, Circuit Judp: Ovw the pill several y..... the FedW CommUDicatiou
CommilliaD ("FCC· or "CommiIIioDtI) hal anenii.teel to devise a plaD to allocate spectrum to
promote the developmlllr ofemerginl wirel... teleeommunicatiolJl teebnolo!i- without unduly
disruptins the services CUInIltly u1iliziDg spectnaD spa. Thia caM involves. cballcnp to one
aspect of tbI Omnni-ion'1 alloc:COIl plaa, which hu SIt aside 11 spec;ifi~ portion of the: spectrum
for the new teehnoloPw, IIId provided rules for etfeen"d"l the RlocadOll of many of the fixed
microwave liceaaees cumnt1y occupyiq the reserved bIncta. In 199'2. the Commission adopted
IS set of roles requirinc cwmrt non-public.llfety occuplllll of tho newly-desi1lJ*d emeraina
technologies bands to relocaae to other spectrum ifIn emeraiDI teehnolocy licensee needed their
cUlTClJt spectrum ~ but excmptiDg public safety orpniZltjoas from this relocation
requirement. The Association ofPublic-Safety CommUDieatiou Officials ("APSCO") now seeks
review of a subsequent order in which the FCC rescinded the publie safety exemption. and

t.· .. 9HI'~n8 , HO~9HlnOJ wo~~
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thereby subjected public safety organizations. along with all the other fixed microwave licensees.
to the risk of mandatory relocation.

Bccause we fmd that the Commission based its cban.. in policy on reasoned
decisioDDUl.king supported by evideDCc in the record. we deny APSCO's petition for review.

L BACKGROUND

In an initial dccisiOll not challenged by tho p41titioaen here, tho CommUsion in 1992
proposed to set aside molt of the IIS0-22oo MHz fl'eq\lCftCY binds ("reserved bands") of the
spectrum for the u. of emeI'IiaI tcchDoloPa, iDcludiDa Penow Communications Services
("PCS").v The r.-vecl binds, however. were alrudy occupied by various fixed microwave
licensees, includiDa lDIIly public safety orpnilationl. In ordIr to mike room in the reserved
blDds for the new serriCll, tile ¥CC propoI8d • proanm providJDa for the relocation of the
current occupants of the baDd. to runy comp81'8ble facilities on other spectrum.

In Octohe!' 1992. the FCC Idoptcd rul. govemiDa the traIIIiUOIl of the r.-vecl bind
from ita current fixed microwave \all to itl ,.., cmerJinI toobDoloaiea use. Sec First Report .t
Order and Third Notice of PropollCl Rulemakina, 7 F.e.e.R. 6116 (1992) ("First OrdeT'). In
AlIIuat 1993. the eonnillion adoI*d • DCW set ofniles ftIrther cllrifyiq tile transition process
estIbUaiIcd in the Fine Order. Sec Third Report & Order II1d Memonadum Opinion Ie Order,
8 F.e.C.R. 6589 (1993) ("TbUd Order").1' Under the trIDIitiOD plln described in these two
orders, a current fix. mic:rowIIve occupIDt IDd • DeW ema"IiIII teebDDlogy licensee would
eDpp in volunlary nqotialioas for • set period of time,l after which the new liccuee could
initiate a mudatory DlptiGOD pmocl culmi1Mltiq in \be forced relocation of the current
occuplDt to other spectrum. In order to force the microwave licensee to move, however. the new
occupant would have to .... all cosu for the move, and would have to build and test the
compuable new &eillt)'. Firat Order. 7 F.C.C.R. at 6890.

BccaWIC of inIIInat di1rereDca between licenJed and unliCCDlld PCS. however; the
Commission only provided a Cllll-year nea01ialioaperiod for iDcumbent tlxed microwave facilities
operatingln spectrum allocated for unlicensed devices. Id. at 6591.

J! pcs. a DIIW fona of,-lie motnl. urvice which .oom brad fill" ofwiretas r8dio communic:atioas
services. __ up a 1ipiI_ plIII1ton otm. cumnt tec:lmoloaiea maUt. UnlictllHd PCS apJ*"C!ftrly
(,,1&ftnot 0,.- S1ICCIIItdty unl_ III other spednm UIII"I re10C11e from tilt bInda aU.... for tho DeW ."ic:e.
LiclUeCl pcs. on the odMI' bIM, .,._ly caa-to some ~WDt-lb.. specII'al spICe with ochers. lbe extlllt to
whic:h such specaum-u.;q will prove suc:c.t\d iDvolv. tec:tlnic:al pNdietiOlll ctDtnl to this dispute.

f The Second Report dl: Order. I F.C.C.R. 649' (1993), is nOC rclcv.. to this proceedioa.

WIn ilS First 0nJcr. the Cummissloa solicited COIIlIIIMU on the approprille laP of tile mnsltlon period the
rcc should adopt. 7 F.C.CJlIl6191. 10 its thUd Orda'. the: CommiIIioa ...... nnsition plan lJIlIl ~uin:d
an _WliDllcch.aoloo lictNee to ..... in a cw~y_ voluntlry n••oticoa pciod with the filCed microwave
sCf\liCle before mstitutiD. the OIl~y_ mlnciltoly period. I f.C.C.1t It 6595.

.... "
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Even though this transition plan contained str'i11gent safeguards to protect the interests of
all incumbent licensees, the FCC originally took the ~xtra step of providing an exemption which
~hieldect pUb~ic safety services from any mll'ldMory relocation. The public safety exemption
Incorporated LD the flnt order, 7 F.C.C.Il at 6891. and rcaffumed in the third order, 8 F.e.C.R.
at 6590, would bave allowed the:: exempted facilities to continue opcra.tillg indefinitely in the
emlrliDl tcchnolQlia band on a co-primllY. non-interference basis (marlins that each licensee
WU under an obliption to avoid interferina with the other). The fee explained lhat the public
!afety exemption pew out of the Commission's hesitation to impose on public safety services
"the e=nomic ad extraordiury procedwal burdeDl, such as requirements for studies and
mUltiple levels of approvala" tbat mi&ht 1CC0mpaay relocation. Third Order. F.e.C.R. at 6610.

In reIpODIe to tile Tbird Order, the FCC received aiDe petitiOJlJ for reconsideration, which
it aacn.cd in a 1994 opiaiaa. Mcmor.lum OpiDion a: Order. 9 F.C.C.R. 1943 (1994)
("OpiDioD" or "Pint Opinion"). In 8ddiUOD to addresaiDI the petitions it received, the FCC, on
its OWll motion. rlCOl1lichnd the public safety exemptinn and ordered ita ~. 1c1. at 1947.
Despite the decision to revoke the public safety exemption, the CommiuioD reiteral.ecl its belief
"tbat certain public !dIty entities warrant !lp:Cial consideration beaausc pnvioualy they have been
excluded from invo'.-.ry reloaaon IDd ~ of the sensitive nature of their
communieatioas." let.. • 1947-41. In p1Ice oltho exclIIIption, tbereforct the new ordtoT established
an exteDc&tdn~ plriocl for public safety licensees COD5iJtiDa of a four-year voluntary
neptiation period followed by a onc:-yCir mandatory nOiotiatiOIl. (d. at 1941.~

TbI opiJliOil aplliM tbIt this DCW pia accommodates the confticlina needs to clear the
spectrWD for emCl'liDl1l:cllno10lies IDd to protect the integrity ofemergeucy services. In addition
to the extmded ........ plriod, public .ret)' licensees will enjoy the same safeprds
avaflable to all micrOMVC liceJUllIs currently opcratina in the relarVed bands: first. the emerKin&
technololY lieea.e DIll pay all COlD UIOCiatccl with the incumbent', relocation (includ.iDa
eqiDIeriDa. equi..... IIlCl site COllI, FCC fa, 8IICl lIlY l'CUODIb'e additional co~ts)~ secoDd,
the relocation faciIhieI IftUit be fuUy compuable to the OllIS beiDa repbM:ed; third, the Dew
IiceDlOO muat co""".n IICtivitiel. iJxludiDII1aIiDI.~ lO operate the new system before
relocation; aod fOUdb. if.... tic.Ulties in prIII:tice prove not to be equivalent in every respect
to the old oaa. the .-uc lIl'ely operation may relocate buk to its oripl facilities within one
year aocl ..-...ill dIIM undl complete equivalCllC}' (or better) is auainecl Id. The Commission
concluded tb8t thiI policy "will not disadvantaae i.Dcwnben1 public safety operations required to
relac.te," aDd wiD "eDIUn that essential safety of life and property communications scrvi\;es are
not disrupted." fcl.

Sev..t pGups, iDcludiq APSCO, petitioned the Commission lo recoosider the decision
to eliminate the rublic safety exemption. The FCC addressed each of the petitioners' concem.s
in its Second Memonndum Opinion and Order denying the petition for recoa.sidcration. See

YIII • lac. opiqjoo. tb8 Commi.ioa modified the nClotiIIloa periud ror pubUc JIteIy (ilitililiCli by shcxt«l1D&
the votuntll'y ~od to tbne y... IIld as-diDt the m.dl&Ory period to two yws (maintaining a five-year
cumul.lve period). Second Mcmonmdum Opinion II: OTder, 9 F.C.C.R. 7797, 7.02 (1994).

i"d
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Second Memorandum Opinion &; Order, 9 f.C.C,R. 7797 (1994) ("Second Opinion"). The
Commission restated its position from the first opinion that the revocatiun of the exemption had
re!Nlted from the Commission's realization that it had previously undere!ttimated the difficulty
of srcctrum-shari.ns IIIC1 the problems that could result from a rule which allowed public safety
operators to remain in the reserved bands iDdefmitely. rd. at 7797. TM FCC reported that, bucd
on information in the record, the Commission had ultimately determined that "it would be in the
public interest to subject all incumbent fliCilities, iDcluding tho. URd for public safety, to
mandatory relocation if an emerging technololY provider requires the spectrum used by the
inc:umbcDt." lei.

APSCO DOW pctitiou this court for review of the FCC's revocation of the public safety
exemptiOD, argum. that tho COlDIDisIion's about-flee un this issue wu arbitrary and
unreuoDable, and did not rat upon a reasoned aaalysis of the record.

D. DISCUSSION

When an IIt'II£Y actS 10 relCind • staDard it previoualy 1dopWd, a rcviewilll court will
subject that reset.. to the __ level of scnatiay lppIiclblc to the 1IeDC)" S ori;iDll
promulgation. Motor Vehicle ~ufiM:turwI AII'n v. State FIrIII Mutual Automobile Ins. Co.,
463 U.S. 29, 41, n L. Ed. U 443, 103 S. Ct. 2156 (1913) ("S_ FIDI'l"); Telecommunications
ReIurch .It Action Cem. v. FCC, 25' U.S. App. D.C. IS6. 1100 F.2d 1111, 1114 (D.C. Cir.
1916). 8\11 if the lIICICY bII oft'enct a ....... ~0Il for its choice betMen competing
approaches supported by the record. the coun is DOt tiw to subItitute its judpleo.t for that of the
lleacy. Greater so.. Televisaa Corp. v. FCC, 143 U.S. App. D.C. 383,444 F.2d 841, 853
(D.C. Cit. )970) ("Where daIre it subltuti~ evicllnce sul'POftiDl c.ch result it is the agency's
choice that gO\lems."). ThuI, tba p«itio.-. here mUit do more thaa raise a doubt about the
ultimate wisdom of tbo CommiIIioIl's dccilrioo to rCJ*l the public safety exemption; rather.
APSCO must demOl'llbte that the revoc:atioa is \IIIIUPPOI1ed by the l'K0rd.

At the J.rt oC,.citioacn' IqUIDa'It is the cllim that the FCC's decision to revoke the
public: safety cxcmpdm did not rely 011 lIlY DeW studitI or techDoloaicai data thIt bad become
available siDee the tilDe of the iDitiIJ rulellllkiftl. BccaUie tbI iDformatiOll available to the
Commiasioo in 1992 "did not require the relocatiOll ofall public saf.ty liceml.1," APSCO claims
that "this old iDfOl'lllllian !inilllrly provided DO buia for the Commia.sion's abrupt ChanllO in
relicy" reflected in the 1994 opiniona. Petitioners' Bri.t· at 20. There is a fundamental naw in
APSCO's lII'I\IIDIIId, however; p«itiooen' claim UlUmes that if lhe record does not require a
certain result. nei... C8II it support that result. The pctitioDCn have misunderstood the
CommilliOll's buIdeD. The FCC need not demoasua&e tbat it hal made the only acceptable
d~ision. but rather thIt it baa blIID:l its decision on a rcuooed aNlysis supported by the evidence
before the CommiuioJL p.ucw.ly where, as here, an IIIDC)' iuua a ~sWation retlectiDg
rcuoned predictions about tedmical issues. logic mgests that the record may well contain
evidence sufficient to mppon more than one possible outcome. See, '.1., Greater Boston, 444
F.2d at 8S3.

91'd
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Thus we will affinn the FCC's order if we find that the Commission ha::i offered a
reasoned aulysis for its ultimate decision to revoke the public safety ~xemptio". and [hat the
proffered analysis is supportttd by evidence in the reeord, .l\fter reviewina the record, we conclude
that the Commissiol1 batt adequately explaineet its chanae in I"Olicy, and therefore that its new
policy deserves dcfercncc.

The ColDIIUlIioD. in its second opinion. refers to specific studies in the record that support
the decision to subjec:t public safety provid~ 110111 with other fixed microwave licensees. to the
pouibility of tbrcecl relocation. Seconcl Opinion., 9 F,C,C.R. at 7800. Specificadly, the
CommiJlion cites studies submiu.d by Cox EntwprillSt Inc. ("Cox"), and by American Persoaal
CommUDicalioDl ("APe"), reprcliq spectn8D CODIcstion and its impact on the implementation
of ....... teebaoloti_. Id. For example, the CommilliOI1 points out that tbt Cox and APe
studia _wed that in certain rujor mecropoliUla au, the public safety entities that would have
enjoyed che oriainal extmpUon CODItitute a I..e percentile of the iDcum.bent services. II1Cl that
in IOIIltI of these "itits. the depIoymlDt of PC~ would libly be imp<'1lible if the exemption
remained in force. Sec id. at 7799, 7100. The seeoftCl opinion abo refers lo two other commentl
narived by the FCC (ftom run.;can Mobile S_llite Corporation ("AMSC") and the PcnoDal
Communications IDd:ustry AsIociatiOli ("PCIAIt» ooUnc that the public safety exemption could
t'l!DM'the allocated f'Ieq\MDcy iDIdIquate for PeS deployment Id. at 7799. Additionally. the
Commilllion cites to collllDellts lUbmiu.l by Apple Compul«. IDe. ("Apple"), and UTAM, Jnc.
("UTAM")t CODe." that "PCS _ especially, unliCCDSed nomadic pes. cannot share
spectrum with fixed microwave racilities." lei.

After reviewilll the cOtDD1Cll1J in the record supporting the chanlc in policy, the
Commillion offered the fotlowiDa expilUtion of ita raticmale:

In view of the evidela that the iauoclu;tioa of new commUDications services that will
bcMfit tIM public could be pnx:luGed ua1eII clear spec1nD~ be obtained, and that
relocation C*l be accomplished reliablyt wu colltiDue to believe that it is in the public
interelt to require all iDcumbcnts to relocate if their spectrum is required for Dew services
usiDa emCfIiDI teebDolQlia.

Id. at 7801. The FCC aJtO noted that the new pl. provides ..,Ie safeguards to ensure that
public safety operatiou will not be curtailed by any fon:ed rclocauOlL Id. In fact, the provisions
gu..ueiaa that DO iDcurobeat will be requiml to move untiJ the new pes licemxe builds. tests.
and _ all cOltS for fully complnble facilities tOr the incumbent. renders debatable the
peUlioDlrl' claim tbIt public .fety providers are sipificantJy ~ured by the new policy.
Althoup fon:ed ftClIOliation and relocatioa will undoubtedly aaerate considerable ~~e for an
unwillinl incumbent. the CummiuioD points out that the end mult-brand new faclhtIes tully
paid for by a PCS licensee-will often leave the iDcumbent better off after rclocation.~

11 W. nolo, u developed at 01'11 ...._ thal \.he revocatiOil of the iniWll excepdon may cau~ ~bllc safll)'
orpU.;cabcms to sutfw • lIddmoaal iDjtuy thlt may DOC be cognizable by this court. Und. the ~n8Jnal pro~

exetlt1'CiDl public safety providers from forced relocatiuq, the petitioncn would likely have enjoyed substantial

,I'd Sil:ISiI 9661'el:'ze
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Arguing further that the Commission has not adequately explaiDed its rationale in this
case, petitioners point out that in the: put we have conditiooed our defCftI1Ce to asmcy
decisionmakiol with the caveat that "if an aaency glOSllS over or swerves from prior precedents
without discussion it may cross the line (rom the tolerably terse to the intolerably mute."
PctitiODtn' Brief at 16 (cidAl Oreacet Roston, 444 }'.2d at 852), APSCO alleles that the
Commission must offer more than a "b••boD.. incat&tionll of its conclusioD. id. (c:iling Action
for Children's Te18\lision v. FCC, 261 U.S. App. D.C. 253, 821 F.2d 741, 746 (D.C. Cit. 1987)
("ACf" », and tbat in this cue, the CommilliOD hu failed. to do so.

!Jllight of the CoamUasioa's l"CIIOned explaaation for its chInae in policy, supported by
specific rwfoteIlOeI to the rcccml dilCllllld above, ptftitio.-.' ...... on ACT mi... thtt milk.
In Aer, the FCC Mel IIteIaI*cl to expllia ill terminadOll of commerciaUzatiOD picicliMl for
childrea's televisiOil nwrely by UtiDa that the mcistion of the guicWiMI WII coDSiltcat with
dereaulatiOD ofthe iDdUIII'Y It J.... However, the ori'- pideliDll ..... booa......yjUlti8ed
by • f1Ddiaa tbat the IIIIIUtpIIae could DOt adequtely functioo wbIn children made up the
audience. and the eo....,oa bid not auemptcd to -xplaiD ita sudden aftbmaticm of "what hid
theretofore beca aD uatbiabbJe~o COOGl'usiOll." 821 F.2d at 746. Moreover, we
su..... in ACT tbIa the FCC could ha~ lIdequately jUldfted its deciliOil by fmdinlt for
example, "that .-e-t levels of dillclrea's proanmniDl are iDIdequaee; that additioDil
COIIIIDII'CialirMioft is DlCIII.y to provide p-. dlvenity in chiIdnD's propammina; or t.bIIt
iDcreuccllevels of chi1clND's television commercialization pole DO tbrat to the public interest."
Id.

111 thil cue, to the~, the eoa.iIIiOll bM ex,pr.ty fouad that "it iI in the public
iDtereit to subject III iMumbeat ... fiud IllicroWllVO flCilllk;a. iDcludiDI public safely liceu••J.

to 'NDd1tOry relocatiola" .. that --aiDa teellaolo&iet sc:nicea "may be precluded or severely
limited iA 101M _ um- public IdIty UceDtUI rel~." Secoad 0pini0D. 9 F.e.C.R.. at
7799. W1wdler or 0It tbeIe~ rdtct ,m'MiIU. analyst. on the part of the
Commillion, the FCC bit ........Y artIC1ll-' a reaIOMd "'y•• baed on studies aDd
comments submiuecl durina the ru1emIkiDI procell.

lev dMtIr vat.-, lain..... wi. PCS provi.... Any PCS U_ wbaII wviOII eM only opcrat iD
cl waakt be CD r-Y alnliiildilH'Y~ at "..-," to the incuat.at. lIMe til. PCS open&or's
Ii~ could be virtuIIIy by .. iDcuIlMnt', .... 10 nIocItI vohuatlrily. VAile die JMlidon..
u~1y bave • Ii. ".al " in prcMiCCIDI 1M lbil"y CD .... PIYIftII\II. their loss of
rCllt.....nl potalri. is .., • _pi_I, Iajwy tor _illtnlion citltc:r by me fCC or by mil court since dleir
plica on the spoctI\IIl W1I or ,. dlrivecl hID • sr-t hIa &boIO~

III _ lhe COIIIIIllulen's n1r to conDatI submitted by trrAW ."".1 COMmI thai the "",.."rica
wOllld allow public"'" JW'O"idcn to euct pay~ above IftCl blyoad tbt .... ClOII of ftlAoaIinn, ~ Fitst
OpiniOll, 9 F.C.C.ll all947, .. ftIrther support to our flndiq~ the Commiuioa~ ItS ultimate deculon Oft

.vid..ce iA the 1"ICOf'd.
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As Ii final cha&lcDae. APSCO Irguel that the Commisaion', alleged failure to consider
other, less drutic, altlallUves to the exemption's repeal rendered the decision arbitrary and
WU'IIIIODIbl•. Petitio.-.' Brief. 27-21. AI the Commission comctly notes, however, "the fact
that there are other soIutiODI to I problem is im:lcvlDt providecllhlt the Opti01l selected is not
imtioul." Loyola Uaivcrlity v. FCC, 216 U.S. App. D,C, 403,670 F.2d 1222, 1227 (D.C. Cir.
1912). Additionally, the FCC in dIia cae did cl..y tbc altet'Dlli.... that hMt been raiaed
duriq till com'" ,modi. Tbe opiDioD the FCC considered and rcj~ the
praposaIs that depe'" OIl """-sbIriDa a iDcwDbent m.ictowave services and new
enxraia. teebnolollY -.icel. T'bI tid .. the ConuDi-ioa apt DOt have addresIed and
rejected every CODCeiYIIJle IppI'(*h to the~ ofmMin, room for emcqinl technologies
does DOt reader IU deoisiQII iDvaIicL

Bee_ the FCC !1M ........ly ....... ita ....... dlat rublic safety servicel
oooupyiDa the IIIImICI .. or tile !pIeIND shou1cl be IIIbject to m.ndaIory rclocGion
pI'OViJiODla M berWy dcDy APSCO'I petition for mri.., of tM Commilliou',1 order.

So onIered.
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